SECTION B, REGULATIONS FOR THE APPOINTMENT OF
COUNSEL AND GUARDIANS AD LITEM PURSUANT TO A
PRISONER TRANSFER TREATY (18 U.S.C. § 4109 (a) (2) and (b)




Section B. Regulations for the Appointment of Counsel and Guardians Ad Litem Pursuant to
a Prisoner Transfer Treaty (18 U.S.C. § 4109(a)(2) and (b))

General Provisions

1. Introduction.

a. Transfersto the United States. This regulation prescribes the procedures to be followed
for the appointment and compensation of counsel and guardians ad litem in connection
withtransfersof financially eligibleoffendersto the United Statesfrom aforeign country
with which the United States has a treaty for the execution of penal sentences, pursuant
to section 4109(a)(2) and (b) of title 18, United States Code.

b. Transfers from the United States. Appointment of counsel and guardians ad litem in
connection with transfersfrom the United Statesto aforeign country, pursuant to section
4109(a)(1), (b) and (c) of title 18, United States Code, will be made in accordance with
the Crimina Justice Act (CJA), 18 U.S.C. 8§ 3006A, and the "Guidelines for the
Administration of the Criminal Justice Act." Forms shown at Appendices D and E may
be used for the appointment and compensation of guardians ad litem pursuant to section
4109(b) of title 18, United States Code, in connection with prisoner transfers from the
United States. Otherwise, the appropriate CJA form should be used for the appointment
and compensation of counsel pursuant to sections 4106A and 4109(a)(1) of title 18,
United States Code.

2.  Background. The United States of Americahasto date entered intotreaties providing for the
transfer of certain offenders for the execution of penal sentences with the following nations:

Bolivia* Canada
France Mexico
Panama* Peru*

Thailand Turkey*

Thecountriesindicatedwith"*" requirethat arequestfor transfer originatefromthat country's
embassy in Washington, DC. Moreover, aprisoner requesting application should be advised
that he or she should write to his or her embassy requesting that embassy officials draft a
written request to the State Department. The State Department will notify the Office of
Enforcement Operations, Criminal Division, United States Department of Justice, that aformd
request for transfer has been received from the embassy.



In addition, the United States is a party to the multinational Convention on the Transfer of
Sentenced Persons, which isin forcewith the following nations:

Austria Bahamas

Belgium Canada

Cyprus Denmark

Finland France

Germany Greece

Italy L uxumbourg

Malta Netherlands

Spain Sweden

Switzerland Turkey

United Kingdom and United Kingdom Territories:
Anguilla British Indian Ocean Territory
Cayman Islands British Virgin Islands
Ducie and Oeno Islands Falkland Islands
Gibraltar Henderson Island
Hong Kong Isle of Man
Montserrat Pitcairn

Sovereign Base areas of Akrotiri and Dhekeliain the Island of Cyprus
St. Helena and St. Helena Dependencies

The statute which implements such treaties appears at Chapter 306 of title 18, United States
Code (88 4100 through 4115), acopy of whichisincluded at Appendix A. Note: Although
Canada, Franceand Turkey are partiesto the multinational convention, prisoner transferswith
respect to these countries generally are handled pursuant to the separate bilateral treaties
between these countries and the United States.

Appointment of Counsel and Guardians ad litem in Prisoner Transfer Proceedings to the United

States

1.

General. Section 4108 of title 18, United States Code, providesfor aproceeding to verify the
consent of citizens or naionals of the United States to transfer to the United States for the
execution of penal sentences imposed by foreign courts. The officer conducting the
proceeding shall beaUnited States magistrate or acitizen designated by ajudge of the United
States. The verifying officer shall conduct the proceedings in the country in which the
sentence was imposed in accordance with the guidelines to be included in the Procedures
Manual for United StatesMagistrates, Volumel X, Guideto Judiciary Policiesand Procedures.
Additional guidance on the conduct of verification proceedings may be obtained from the
Magistrate Judges Division, Administrative Office of the United States




Courts (area code 202-502-1830). The object of the proceedings is to ascertain that the
offender is voluntarily consenting to transfer with knowledge of the consequences. If at the
time of the transfer, the offender is under 18 years of age or deemed by the verifying officer
to be incompetent, section 4100 of title 18, United States Code, provides that consent to the
transfer must be given by a paent, guardian, guardian ad litem, or other appropriate
official.

Right to Counsel and Guardians ad litem. Section 4109(a)(2) of title 18, United States Code,
gives each offender the right to advice of counsel and to the appointment of counsel in
proceedings to verify consent pursuant to section 4108 of title 18, United States Code, if he
or sheisfinancially unable to obtain an attorney. Counsel shall advise and assist offenders
prior to and at the proceedings. Section 4109(b) of title 18, United States Code, providesfor
the appointment of guardians ad litem to act on behalf of financially eigible minor or
incompetent offenders in proceedings to verify their consent for transfer to the United States
from a foreign country. Appointment of guardians ad litem shall be independent of
appointment of counsel under section 4109 of title 18, United States Code.

Factfinding. The determination of whether an offender iseligible for appointment of counsel
or aguardian ad litemisafunction to be performed by the verifying officer in accordancewith
theseregulations. Offenderswill normdly provideinformationregardingtheir financial status
on AO Form 273, shown a Appendix B. Completed forms should be provided to the
designated verifying officer. Although the verifying officer may obtain additional
information, factfinding should be done prior to the offender's appearance at the verification
proceeding whenever practicable.

Standardsfor Eligibility. Anoffender is"financialy eligible" for appointment of counsel or
aguardian ad litem within the meaning of section 4109if hisor her net financial resourcesand
income areinsufficient to enable the offender to obtain qualified counsel or to providefor the
compensation and travel expenses of a guardian ad litem. In determining whether such
insufficiency exists, consideration should be given to the cost of providing the offender and
his or her dependents with the necessities of life. The determination of eligibility should be
madewithout regard tothefinancial ahility of the offender'sfamily unlessthefamily indicates
willingness and financial ahility to retain counsel or provide a guardian ad litem promptly.
Any doubts as to an offender's eligibility should be resolved in his or her favor.




Proceduresfor Appointment of Counsel and Guardians ad litem. Unlessthe offender waives
representation by counsel, the verifying officer should determineif an offender isfinancially
unable to obtain counsel. If consent for atransfer is to be given by aguardian ad litemin
accordance with section 4100(b) of title 18, United States Code, the verifying officer should
appoint aguardian ad litem for each financially eligible offender who isunder 18 years of age
or is mentally incompetent or otherwise incapable of knowingly and voluntarily consenting
to the transfer. Upon determining that an appointment should be made, the verifying officer
should contact the Defender Services Division, Administrative Office of the United States
Courts (area code 202-502-3030) to determine if afedera public or community defender,
counsel from some other government agency, or aCJA private pand attorney isavailable
for appointment as counsd or guardian ad litem. The verifying officer shall gppoint the
counsel or guardian ad litem designated by the Administrative Office.

Suggested forms for ordering the appointment of counsel and guardians ad litem pursuant to
section 4109(a)(2) and (b) are shown at Appendices C and D, respectively.

Compensation and Reimbursement of Expenses

1.

Federal Public and Community Defenders. Federal Public and Community Defenders
appointed pursuant to section 4109(a)(2) and (b) of title 18, United States Code, will obtain
travel authorization and advances from the Defender ServicesDivision of the Administrative
Office of the U.S. Courts (area code 202-502-3030), and submit travel vouchers, with
supporting documentation, to their local clerk of court for reimbursement of expenses. A copy
of the travel vouchea should be forwarded to the Defender Services Division. The
Administrative Office of the U.S. Courts will initiate action to obtain reimbursement of
expensesfrom the Department of State pursuant to section 4109(a)(2) of title 18, United States
Code.

Other Government Attorneys. Should an attorney from another government agency be
appointed, the attorney's travel voucher shall be submitted to his or her own agency for
payment in the usual manner. Theattorney may obtaintravel advancesfromhisor her agency
in accordance with standard practices. The agency concerned will thereafter initiate action
to obtain reimbursement from the Department of State pursuant to section 4109(a)(2) of title
18, United States Code.




3. Private Panel Attorneys and Guardians ad Litem.

a

e

Claim Forms. Private attorneys appointed pursuant to section 4109(a)(2) of title 18,

United States Code, and guardians ad litem gppointed pursuant to section 4109(b) of title
18, United States Code, will complete a claim for compensation and reimbursement of
travel expenses, and obtain the signature of the verifying officer showing approval of the
compensation and expenses. The form located & Appendix E may be used for this
purpose.

Hourly Rates. Private counsdl and guardians ad litem may be compensated at rates not
exceeding the hourly rates prescribed by subsection (d) of the CJA for time expended
during the proceeding to verify consent and in advising or consulting with the offender,
preparing to render advice, andin necessary travel, unlessan alternativerateisapplicable.

Maximum Compensation. Maximum compensation for counsel or guardians ad litem
appointed pursuant to section 4109(a)(2) or (b) of title 18, United States Code,
respectively, isthe CJA maximum for a misdemeanor.

Claim for Excess Compensation. Payment in excess of the limitation set forth at
subparagraph ¢ above may be madeto provide far compensation in those casesrequiring
extended or complex representation when so certified by the verifying officer and
approved by the Chief Judge of the United States Court of Appealsfor the Circuit in the
district which designated the verifying officer. Counsel and guardiansad litem claiming
in excess of the stautory maximum shall submit with the voucher a detailed
memorandum supporting and justifying the claim that the representation given wasin an
extended or complex case and that the excess payment is necessary to provide fair
compensation.

Expenses. Reasonably incurred out-of-pocket expenses, such as for travel, meals, and
lodging, may be claimed and must be itemized and reasonably documented. Receiptsfor
airlineticketsor for other methodsof transportation, lodging (regardess of the amount)
and other items of subsistence in excess of $25, except for meals, must be submitted to
obtain reimbursement. Expenses attributable to general office overhead and the cost of
items of a personal nature purchased for or on behalf of the person represented are not
reimbursable.

Submission for Payment. Upon approval by the verifying officer and, if required, by the
Chief Judge of a United States Court of Appeals, the verifying officer will forward the
claimto the Bureau of Consular Affairs, Department of State, Washington, D. C. 20520,
for payment.




Travel Advances. Travel advances for private panel attorneys serving as counsel or
guardian ad litem are avalable from the Department of State pursuant to section
4109(a)(2) of title 18, United States Code. In order to obtain an advance, the verifying
officer must send aletter detailing the point of departure, the destination and the duration
of the stay, along withacopy of the appa ntment order, to the Bureau of Consular Affairs,
Department of State, Washington, D.C. 20520. The advance will be sent directly to the
attorney or guardian ad litem by the Department of State.
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CHAPTER 306—TRANSFER TO OR FROM FOREIGN COUNTRIES

Sec.

4100. Scope and limitation of chaptar.

4101. Definitions.

4102, Autherity of the Attorney General

4103, Applicahility of United States laws.

4104 Transfer of offenders on probation.

4105, Transfer of offenders serving semtence of imprison-
ment.

4106. Transfer of offenders on parcle; parole of offenders
transferred.

4106A. Transfer of offenders on parale; parole of offenders
traneferred

4107. Verification of consent of offender to tranafer from
the United States.

4108, Verification of consent of offender to tranafer to the

United States.
4108. Right to eounsel, appointment of counsel
4110. Transfer of juvenilea
4111. Prosecution barred by foreign conviction.

4112 Loss of rights, disqualification.
4113, Status of alien offender transferred io a foreign coun-

try.

4114 Retumn of transferred cffenders.

4115. Execnton of sentences imposing an obligation to
make restitution or reparations.

HISTORICAL AND STATUTORY NOTES
Savinge Provisions '
See section 2356 of Pub.L. 98473, Tille II, e II, Oct 12,

1884, 98 Stst. 2031, as amended, set out as a note under
section 3551 of this title.

§ 4100. Scope and limitation of chapter

(a) The: provisions of this chapter relating to the
transfer of offenders ehall be applicable only when a
treaty providing for such a transfer is in force, and
shall only be applicable to transfers of offenders to
and from a foreign country pursuant to such a treaty.
A sentence imposed by a foreign counfry upon an
offender who is subsequently transferred to the Unit-
ed States pursuant to a treaty shaell be subject to
being fully executed in the United States even though
the treaty under which the offender was transferred is
no longer in foree.

(b) An offénder may be transferred from the Upi;.
ed States pursuant to this chapter only to a country of
which the offender is a citizen or national. Only ap
offender who is a citizen or national of the Uniteg
States may be transferred to the United States. Ap
offender may be transferred to or from the Uniteg
States only with the offender’s consent, and only if the
offense for which the offender was sentenced satisfieq
the requirement of double criminality as defined i
this chapter. Once an offender’s consent to tranafar
has been verified by a verifying officer, that consent
shall be irrevocable. If at the'time of tranafer the
offender is under eighteen years of age, or in deemed
by the verifying officer to be mentally incompetent oy
otherwise incapable of knowingly and voluntarily con-
senting to the transfer, the transfer ghall not be
accomplished unless consent to the transfer ba given
by a parent or guardian, gusrdian ad litem, or by an
appropriate court of the sentencing country. 'The
appointment of a2 guardian ad litern shall be indepen-
dent of the appointment of counse] under section 4109
of this title, .

(c) An offender shall not be transferred to oz from
the United States if a proceeding by way of appeal or
of collateral attack upon the conviction or sentence be
pending. - ,'

{d) The United States upon receiving notice from
the country which imposed the sentence that the
offender has heen granted a pardon, commutation, or
aranesty, or that there has been an ameliorating modi-
feation or a revoeation of the sentence shall give the
offender the benefit of the action taken by the sen-
tencing country. )
(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 91 Stst. 1212, and
amended Pub.L. 100-630, Title VIE, § 7101(e), Nav. 1, 1985,
102 Stat. 4416.)

HISTORICAL AND STATUTORY NOTES
Prizoner Transfer Treates

Pub.L.. 104-208, Div. C, Title ITI, § 330, Sept. 30, 199, 110
Stat 3009631, provided that;

et

Complete Annotation Materials, ace Title 18, U.S.C:A.
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- *{a) Negotlations with other countries.—(1) Congress
advises the President to begin to negotinte and renegotinte,
not later than 90 days after the date of enactment of this Act
[Sept. 30, 1396], bilateral prisoner transfer trezties, providing
for the incarceration, in the country of the alien's naBonality,
of any alien who—
*{A} is a national of a country that iz party to such a
treaty; and
“(B) has been comvicted of a criminal offense under
Federal or State law and who—
(i) is not in lawful immigration status in the United
States, or
*(ii) on the basis of conviction for a criminal offense
under Federal or State law, or on any other basis, is
subject to deportation or removal under the Immigration
and Nationality Act (8 U.S.C.A § 1101 et seq.],
for the duration of the prizon term to which the alien was

sentenced for the offense referred to in subparagraph (B). -

Any such agreement may provide for the release of such
alien pursuant to parole procedures of that country. .

“42) In entering into negotiations under paragraph (1), the
President may consider providing for appropriste compenga-
tion, subject to’ the availability of appropriations, in ecases
where the United States is able to indépendently verify the
adequacy of the sites where aliens will be imprisoned and the
length of time the alien is actually incarcerated in the foreign
country under such a trezty.

*“(b) Sense of Congress.—It is the sense of the Congress
that— -

“(1) the focus of negutiations for such sgreements
ghoutd be—

“(A) to expedite the transfer of aliens unlawfully in
the United States who are (or are about to be) incarcer-
ated in United Statea prisons,

“(B) to ensiure that a transferred prisoner serves the
balance of the septence imposed by the United States
tourts, )

"(CX to eliminate any requirement of prisoner consent
to such a transfer, and

“(D) to allow the Federal Government or the States
to keep their original prison sentences in force so that
tranaferred prisoners who retwrn to the United States
prier to the completion of their original United States
sentences can be returned to custody for the balance of
their prison sentences;

“(2) the Seeretary of State should give priority to con-
duding an agreement with -any country for which the
President determines that the number of aliens described
in subsection (s} who are nationals of that country in the
United States represents a signifieant percentage of all
guch aliens in the United States; and

“(3)} no new treaty providing for the tranafer of alians
from Federnl, State, or local inearcerstion facilities to a
foreign incarcerntion facility should permit the alien to
refuse the transfer. -

_“(e) Prisoner consent—Notwithstanding any other pro-
Vision of law, except as required by treaty, the transfer of an
alien from a Federal, State, or local incarceration facility
under an agreement of the type referred to in subsection (a)
shall not require consent of the alien,

TRANSFERS, FOREIGN COUNTRIES
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*(d) Annual report—Not later than 90 days after the
date of the enectment of this Act [Sept. 30, 1996), and
anmually therealter, the Attorney General shall submit a
report to the Committees on the Judiciary of the House of
Representatives and of the Senate stating whether esch
prisoner transfer treaty to which the United States is a party
hag been effective in the preceding 12 months in bringing
about the return of deportable incarcerated aliens to the
country of which they are nationale and in ensuring that they
serve the balance of their sentences.

- *{e) Training foreign law enforcement pergonnel.—(1)
Subject to paragraph (2), the.President shall ‘direct the
Border Patrol Academy and the Customs Service Academy
to enroll for training an appropriate number of foreipn law
enforcement personnel, and shall make appointments of for-
eign law enforcement personnel to such academies, as neces-
sary to further the following United States law enforcement
goals;

““(A) Preventing of drug smuggling and other cross- -
border criminal achvity. -

“(B) Preventing illegal irnmigration. -

“(C) Preventing the fllegal entry of goods into the
United States {including goods the sale of which is flegal
in the United States, the entry of which would cause a
quota to be exceeded, or the appropriate duty or tariff for
which has not been paid}.’

“(2) The eppointments described in paragraph (1) shall be
made only to the extent there i3 eapacity In such academiea
beyond what in required to train United States citizens
needed in the Border Patrol and Customs Service, and only
of personnel frem a counfry with which the prisoner transfer
treaty has besn stated to be effeciive in the most recent

_xeport referred to in subsection (d).

“(f) Authorlization of appropriations.—There are antho-
rized to be appropristed such mums s roay be neceasary to
carry out this section.”

Authorization of Appropristions .

Section 5(a) of Pub.L. 95-144 provided thst: “There is
authorized te be appropriated such funde a8 may be required
to carry out the purposes of this Act [which enacted this
chapter, section 955 of Title 10, Armed Forces, and section
2256 of Title 28, Judiciary and Judicial Procedure, amended
section 636 of Title 28, and enacted pruvisions set out as
notea umder sections 3006A, 4100, and 4102 of this title]".

§ 4101, Definitions
As used in this chapter the term—

(a) “double criminality” means that at the time of
transfer of an offender the offense for which he has
been sentenced is still an gffense in the transferring
country and is also an offense in the receiving
country. With. regard to a country which has a
federal form of government, an act shall be deemed
to be an offense in that country if it is8 an offense
under the federal laws or the laws of any state or
province thereof;, -

(b) “imprisonment” means a penalty imposed by
a court under which the individoal is confined to an
institution;

Compiste Annciation Materlals, see Title 18, U.S.C.A




{c)} “juvenile” means—

(1) a person who is under cighteen years of
age; or .

(2) for the purpose of proceedings and disposi-
tion under chapter 403 of this title because of an
act of juverile delinquency, a person who is under
twenty-one years of age;

(d) “juvenile delinguency”’ means—

(1) a violation of the laws of the United States
or a State thereof or of a foreign country commit-
ted by a juvenile which would have been a crime
if committed by an adult; or

(2) noneriminal acts committed by a juvenile
for which supervision or treatment by juvenile
authorities of the United States, a State thereof,
or of the foreign country concerned is authorized;
(e) “offender” means a person who has been

convicted of an offense or who has been adjudged to
have committed an act of juvenile delinquency;

(f) “parcle” means any form of release of an
offender from imprisonment to the community hy a
releasing authority prior to the expiration of his
sentence, subject to conditions imposed by the re-
leasing authority and to its supervision, including a
term of supervised release pursuant to section 3583;

{(g) “probation” means any form of a sentence
under which the offender is permitted to remain at
liberty under supervision and subject to conditions
. for the breach of which a penalty of imprisonment
5 may be ordered executed;
| (h) “sentence” means not only the penalty im-
i posed but also the judgment of conviction in a
2 criminal case or a judgment of acquittal in the same
|

proceeding, or the adjudication of delinqueney in a
juvenile delinquency proceeding or dismissal of alle-
_ gations of delinquency in the same proceedings;
| (i) “State” means any State of the United States,
: the Distriet of Columbia, the Commonwealth of
Puerto Rico, and any territory or possession of the

United States; -
(J) “transfer” means a transfer of an individual
for the purpose of the execution in one counfry of a
sentence imposed by the courts of another country;

and ' )

(k) “treaty” means a treaty under which an of-
fender sentenced in the ecourts of one country may
be tranasferred to the country of which he is a citizen
or national for the purpose of serving the sentence.

(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 91 Stat, 1213, and
amended Pub.L. 98473, Title IT, § 223(m)(1), Oct. 12, 1984,
98 Stat. 2029,)

HISTORICAL AND STATUTORY NOTES
Effective and Applicability Provisions
1984 Acts. Amendment by Pub.L. 98473 effective on the
first, day of first calendar month beginning thirty six months
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after Oct 12, 1984, applicable only to offenses COTmitteq
after taking effect of seetions 211 to 239 of Pub.L. 88473
and except as otherwise provided for therein, see section 955
of Pub.L, 88-473, as amended, set cut as 2 note under section
2561 of this title.

§ 4102. Authority of the Attorney General
.The Attorney General is authorized—

(1) to act on behalf of the United States as the
authority referred {o in a treaty; :

(2) to receive custody of offenders under a sep.
tence of imprisonment, on parole, or on probation
who are citizens or nationals of the United Sgateg
transferred from foreign countries and as appropri-
ate confine them in penal or correctional instity-
tions, or assign them to the parole or probatiop
authorities for supervision; '

(3) to transfer offenders under a sentence of
imprisonment, on parole, or on probation to the
foreign countries of which they are citizens or na-
tionals; s '

(4) to make regulations for the proper implemen-
tation of such {reaties in accordance with this chap-
ter and to make regulations to implement this chap-
ter;

(5) to render to foreign countries and to receive
from them the certifications and reports required to
be made under such treaties;

(6) to make arrangements by agreement with the
States for the transfer of offenders in their custody
who are citizens or nationals of foreign countries to
the foreign countries of which they are citizens or
nationals and for the confinement, where appropri-
ate, in State institutions of offenders transferred to
the United States;

(7) to make agreements and establish regulations
for the transportation through the territory of the
United States of offenders convicted in a foreign
country who are being transported to a third coun-
try for the execution of their sentences, the ex-
penses of which shall be paid by the country re-
questing the transportation; )

(8) to make agreements with the appropriate au-
thorities of a foreign country and to issue regula-
tions for the transfer and freatment of juveniles
who are transferred pursuant to treaty, the ex
penses of which shall be paid by the country of
which the juvenile is a citizen or national;

(9) in concert with the Secretary of Health, Edu-
cation, and Welfare, to make arrangements with the
appropriate authorities of a foreign country and to
issue regulations for the transfer and treatment of
individuals who are accused of an offense but who
have been determined to be mentally ill; the ex-

Complets Annotatlon Materlals, see Titte 18, U.S.C.A
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penses of which shall be paid by the country of
which such person is a eitizen or national;

(10) to designate agents to receive, on behalf of
the United States, the delivery by & foreign govern-
ment of any eitizen or national of the United States
being transferred to the United States for the pur-
pose of serving a sentence imposed by the courts of
the foreign country, and to convey him to the place
designated by the Attorney General. Such agent
ghall have all the powers of a marshal of the United
States in the several districts through which it may
be necessary for him to pass with the offender, so
far as such power is requisite for the offender's
transfer and safekeeping; within the territory of a
foreign country such agent shall have such powers
as the authorities of the foreign eountry may accord
him; ’

(11) to delegate the authority conferred by this
chapter to officers of the Department of Justice.
(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 91 Stat. 1214.)

HISTORICAL AND STATUTORY NOTES
Change of Name
The Secretary and Department of Health, Education, and
Welfare was redesignated the Secretary and Department of
Health and Human Services by PubL. 96-88, Title V,
§ 50%(b), Oct. 17, 1979, 93 Stat. 635, which is claasified to
section 8508(h) of Title 20, Edncation,

Cerfification by Attorney General to Secretary of State
at'fea Reimbursement of Expenses Incurred Under Transfer
ty

Section 5() of Pub.L. 95-144 provided that: *“The Attor-.
ney General ghall certify to the Secretary of State the
expenses of the United States related to the return of an
offender to the foreign country of which the offender i a
citizen or national for which the United States is entitled to
seek reimbursement from thst coantry under a treaty pro-
viding for transfer and reimbursernent.”

§ 4103. Applicability of United States laws

All laws of the United States, as appropriate, per-
taining to prisoners, probationers, parolees, and juve-
nile offenders shall be applicable to offenders trans-
ferred to the United States, unless a treaty or this
chapter provides otherwise.
{(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 81 Stat 1215)

§ 4104. Transfer of offenders on probation

(a) Prior to consenting to the transfer to the Unit-
ed States of an offender who is on probation, the
Attorney General shall determine that the appropriate
United States district court is willing to undertake the
supervision of the offender.

(b) Upon the receipt of an offender on probation
from the authorities of a foreign country, the Attorney
General shall eause the offender to be brought before
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the United States district court which is to exercise
supervision over the offender. .

{¢) The court shall place the offender under super-
vision of the probation officer of the court The
offender shall be supervised by a probation officer,
under such conditions as are deemed appropriate by
the court as though probation had beer imposed by
the United States distriet court.

(d) The probation may be revoked in accordance
with section 3853 of this titie and rule 32(f) of the
Federal Rules of Crimina! Procedure. A violation of
the conditions of probation shall constitute grounds
for revocation. If probation is revoked the suspended
sentence imposed by the sentencing court shall be
executed.

() The provisions of sections 4105 and 4106 of this
title shall be applicable following a revecation of pro-
bation. -

(f) Prior to consenting to the transfer from the
United States of an offender who is on probation, the
Attorney General shall obtain the assent of the cowrt
exercising jurisdiction over the probationer.

(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 91 Stat. 1215))

§ 4305. Transfer of offenders serving sentence
of imprisonment

(a) Except as provided elsewhere in this section, an
offender serving 'a sentence of imprisonment in a
foreign country transferred to the custody of the
Attorney General shall remain in the custody of the
Attorney General under the same conditions and for
the same period of time as an offender who had been
committed to the custody of the Attorney General by
a court of the United States for the period of time
imposed by the sentencing court.

(b) The transferred offender shall be given credit
toward service of the sentence for any days, prior to
the date of commencement of the sentence, spent in
custody in connection with the offemse or acts for
which the sentence was imposed. :

(e)(1) The transferred offender shall be entitled to
all credits for good time, for labor, or any other credit
toward the service of the sentence which had been
given by the transferring country for time gerved as
of the time of the transfer, Subsequent to the trans-
fer, the offender shall in addition be entitled to credits
toward service of sentence for safisfactory behavior,
computed on the basis of the time remaining to be
served at the time of the transfer and at the rate
provided in section 3624(b) of this title for a sentence
of the length of the total sentence imposed and certi-
fied by the foreign authorities. These credits shall be
combined to provide a release date for the offender
pursuant to section 3624(a) of this title.

(2) If the country from which the offender is trans-
ferred does not give credit for good time, the basis of

Complete Annotation Materlals, see Title 18, U.S.C.A
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computing the deduction from the sentence shall be
the sentence imposed by the sentemcing court and
certified to be served upon transfer, at the rate pro-
vided in section 3624(b) of this title.

(3) Credit toward serviee of sentence may be with-
held as provided in section 3824(b) of this title.

(4) Any sentence for an offense against the United
States, imposed while the transferred offender is serv-
ing the sentence of imprisonment imposed in a foreign
country, shall be sggregated with the foreign sen-
tence, in thé same manner as. if the foreign sentence
was one imposed by a United States district court for
an offense against the United States.

(Added Pub.L, 95-144, § 1, Oct. 28, 1977, 91 Stat. 1215, and

.. amended PubL. 98473, Title IT, § 223(m)(2), Oct. 12, 1584,

98 Stat. 2020.)

HISTORICAL AND STATUTORY NOTES
Effective and Applicability Provistons
1984 Acts. Amendmant by Pub.L. 98473 effective on the
first, day of first calendar month beginning thirty six months
after Oct. 12, 1984, applicable only to offenses committed
after taking effect of sections 211 to 239 of Pub.L. 88-478,
and except as otherwise pryvided for therein, see section 235

- of Pub.L. 98478, s amended, set out a8 a note under section

8651 of this title. |

§ 4106. Transfer of offenders on parcle; parole
: of offenders transferred

(a) Upon the receipt of an offender who is .on
parole from the autherities of a foreign country, the
Attorney General sball assign the offender to the
United States Parole Commisaion for supervision. -

(b) The United States Parole Commission and the
Chairman of the Commission shall have the same
powers and duties with reference to an offender trans-
ferred to the United States to serve a sentence of
imprisonment or who.at the time of-transfer is on
parole as they have with reference to an offender
convicted in a court of the United States except as
otherwise provided in this chapter ar in the pertinent
treaty. Sections 4201 through 4204; 4205(d), (e), and
(h); 4206 throigh 4215; and 4218 of this title shall be
applicable. : )

(c) An offender transferred to the United States to
serve a sentence of imprisonment may be released on
parole at such time as the Parcle Commission may
determine. _ _

(d) This section shall apply only to offenses com-
mitted before November 1, 1987, and the Parole Com-
raisslon’s performance of its responsibilities under this
gection shall be subject to section 235 of the Compre-
hensive Crime Control Act of 1984.

(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 81 Btat. 1216, and
amended Pub.L. 88-478, Title I, § 223(m)(3), Oct. 12, 1984,
08 Stat. 2029; Pub.L. 100-182, & 14, Deec. 7, 1887, 101 Stat.

1268; Pub.L. 100-690, Title VI, § 7072(c), Nov. 18, 1883, 102

Stat. 4405.) -
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HISTORICAL AND STATUTORY NOTES

Effective and Applicability Provisions

1984 Acts, Amendment by Pub.L. 98-4T3 effective on the
first day of first calendar month beginning thivty six monthg
after Oct. 12, 1984, applicable only to offenses committed
after taking effect of sections 211 to 289 of Pub.L. 98-473
and excspt as omerwiseproﬂdedfortherein,seeaecﬁonzaﬁ
of Pub.L. 98478, as amended, set out a8 a note under section
8651 of this title. .-

§ 4106A. Transfer of offenders on parole; pa.
role of offenders transferred
(a) Upon the receipt of an offender who is on
parole from the authorities of a foreign ecountry, the
Attorney General shall ‘assign ‘the offender to the
United States Parole Commission for supervision,

()(1)A) The United Stafes Parole Commissipn

_ shall, without unnecessary delsy, determine a releags

date and a period and conditions of supervised release
for an offender transferred to the United States to
serve a sentence of imprisonment, as though the of-
fender were convicted in"a United States district court
df a gimilar offense. -

(B) In making euch determination, the United
States Parole Commission shall consider—

(i) any recommendation of the United States
Probation Serviee, including any recommendation as
to the applicable guideline range; and

(il) any decuments provided by the transferring
country; relating to that offender.

_(C) The combined periods of Imprisonment and su-
pervised release that result from such determination

ghall not exeeed the term of imprisonment imposed by
the foreign court on that offender. "

(D) The duties conferred on a United states proba-
tion officer with respect to a defendant by seetion 3552
of this title shall, with respect to an offender so

transferred, be carried out by the United States Pro-

bation Service,

(2)(A) A determination by the United States Parole.
Commmiasion under this subsection may be appealed to
the United States court of appeals for the cireuit in
which the offender is imprisoned at the time of the
determination of such Commission. Notica of appeal
must be filed not later than 45 days after receipt of
notice of such determination.

(B) The court of appeals shall decide and dispose of
the appeal in aceordance with section 3742 of this title
as though the determination appealed had been 2
sentence imposed by & United States district court.

(3) During the supervised release of an offender
under this subsection, the United States district coutt
for the distriet in which fhie offender resides 8
pupervise the offender. :

Completa Annctation Materiats, see Title 18, US.CA
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(€) This section shall apply only to offenses commit-
ted on or after November 1, 1987. - .

(Added Pub.L. 100-620, Title VII, § T101(a), Nov. 18, 1588,
102 Stat. 4415, and amended PubL. 101-847, Title XXXV,
48 85998, 3598C, Nov. 29, 1830, 104 Stat. 4931, 4932.)

HISTORICAL AND STATUTORY NOTES
Codification )

Amendment by section 8599C of Pub.L. 101-647 directed
the insertion of & period at the end of subsec. (b)1)(C). Such
period had already heen editorially supplled, therefore, no
further change was required.

§ 4107. Verification of consent of offender to

. transfer from the United States '
- (a) Prior to the transfer of an offender from the
United States, the fact that the offender comsents to
guch transfer and that such consent is volantary and
with full knowledge of the consequences thereof shall
be verified by a United States magistrate or a judge
aéoc{leﬁned in gection 451 of title 28, United States

e

" (b) The verifying officer shall mqmre of the offend-
er whether he understands and agrees that the trans-
fer will be subject 1o the following conditiona:

(1) only the appropriate courts in the United
States may modify or set aside the conviction ar
gentence, and any proceedings seeking such action
may only be brought in such courts;

(2) the sentence shall ba carried out according to
the Iaws of the country to which he is to be trans-
ferred and that those laws are smbject to change;

(3) if a comrt in the country to which he is
transferred should determine upon & p i
initiated by him or on his behalf that his transfer
_was not accomplished in accordance with the treaty
or laws of that country, he msy be returned to the
United States for the purpose of completing the
selat.e.nce if the Upited States requests his return;
an o -

(4) his consent to transfer, once verified by the
verifying officer, is irrevocable.

(c) The verifying officer, before determining that -

an offander’s consent i8 voluntary and given with full
Imowledge of the conséguences, shall advise the of-

 fender of his right to consult with counsel as provided

by this chapter, If the offender wishes bo consult with

counsel before giving his consent, he shall be advised

that the proceedings will be continued until he has had
an opportunity to consult with counsel.

(d) The verifying officer shall make the necessary
inquiries to determine that the offender’s consent is
voluntary and not the result of any promises, threats,
or other improper inducements, and that the offender.
accepts the transfer subject to the conditions set forth
in subsection (b). The consent and acceptance shall
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be on an appropriate form presm'bediby the Attorney
General. ‘

. l

(e) The proceedings shall be taken down by a re-
porter or recorded by suftable sound pecording equip-
ment. - The Attorney General shall raintain custody
of the records. . f .
(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 91 Stat. 1216.)

HISTORICAL AND STATUTORY NOTES
Change of Name !

United States magistrate appointed under section 631 of
Title 28, Judiciary and Judicial Pro , to be kmown as
United States magistrate judge after 1, 1990, with any
reference to United States magistrate or (magisirate in Tille
28, in any other Federa! statate, ete., deemed a reference to
United States magistrate judge appoi
of Title 28, see section 321 of Pub.L. 101-650, set out as &
note under section 631 of Title 28. '

§ 4108. Verification of con of offender to
transfer to the United States '
(a) Prior to the transfer of an; offender to the
United States, the fact that the off¢nder conzents to
such transfer and that such consent is volontary and
with full knowledge of the consequenices thereof, shall
be verified in the country in which [the sentence was
imposed by a United States istrate, or by a citizen
designated by a judge of|the United States
as defined in section 461 of title 28, United States
Code. The designation of a citizen Who is an employ-

- ee or officer of a deparfment or u.gd'{_ncy of the United
o

‘States shall be with the approval of the head of that
department or ageney.” - : :

(b) The verifying officer shall inquire of the offend-
er whether he understands and that the trans-

fer will be subject to the following cpnditions:
(1) only the country in which he was convicted
" and sentenced cah modify or set aside the conviction
ar sentence, and any proceedings seeking such ac- -
_tion may only be brought in that country;
(2) the sentence shall be carried ont according to

the laws of the United States and that those laws - -

are subject to change;

(3) if o United States court should determine
upon a proceeding inftiated by him or on his behalf
that his transfer was not accomplished in accor-
danee with the treaty or laws of the United States,
he may be refurned to the country which fmposed
the sentence for the purpose of completing the

" sentence if that country requests his retwrn; and

(4) iz consent to transfer, once verified by the
verifying officer, is irrevocable. -
(c) The verifying officer, before ' determining -that

‘an offender’s consent is voluntary and given with full
knowledge of the consequences, shall advise the of-
fender of his right to consult with counsel a5 provided

Completa Annotation Materials, ece Tide 18, US.CA.
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by this chapter, If the offender wishes to econsult with

counsel before giving his consent, he shall be advised

that the proceedings will be continued until he has had
an cpportunity to consuit with eounsel,

{d) The verifying officer shall make the n
inquiries to detemmine that the offender's consent ia
voluntary and not'the result of any promises, threats,
or other improper inducements, and that the offender
acegpts the tranafer sabject to the conditions set forth
in subsection (b). The consent and acceptance ghall
be on an appropriate form preseribed by the Attarney
General, ’

(e) The proceedings shall be taken down by a re-

porter or recorded by suitable sound recording equip-
ment. The Attorney General shall maintain custody
of the recards. .
(Added Pub.L. 96144, § 1, Oct 28, 1977, 91 Stat. 1217, and
amended Pub.L. 98478, Title IT, § 228(m)(4), Oct. 12, 1984,
83 Stat. 2080; Pub.L. 100-690, Title VII, § 7101(b), Nov. 18,
1888, 102 Stat. 4415.)

HISTORICAL AND STATUTORY NCTES

Effective and Applicability Provisiona

1984 Acta, Amendment by Pob.L. 88-4738 effective en the
first day of first ealendar month beginning thirty aix moaths
after Oct 12, 1984, applicabla only to offenses committed
after taking effect of sectiona 211 to 239 of Pub.l. 98473,
and except as otherwise provided for thereln, see section 235
of Pub L. 98-473, a8 amended, set out as a note under geetion
3551 of this title, )

Change of Name

United States magistrate appointed under section 631 of
Titla 28, Judicdary dnd Judirial Procedure, to be known as
United States magistrate jundge after Dec., 1, 1990, with any
reference to United States magistrate or maglstrata in Title
28, in any other Fedaral statute, ete, deemed z reference to
United Staten magistrate judge appointed-mnder section 631

of Title 28, seq section 821 of Pub.L. 101-650, act out ns & -

note under section 631 of Title 28.
§ 4109. Right to counsel, appointment of coun-
gel

(a) In proceedings to verify consent of an offender
for transfer, the offender shalt have the right to advice
of counsel. If the offender is financially unable to
> obtain counsel— :

(1) counsel for proceedings conducted under see-
tion 4107 shall be appointed in accordance with
section 3006A of this title. Such appointment ghall
be congldersd an appointment in 2 misdemeanor
ease for porposes of compensation under the Act;

(2) couneel for proceedings conducted under gee-
tion 4108 ghall be appointed by the verifying officer
pursuant to such regulations as may be ed
by the Director ‘of the Administrative Office of the
United States Courts. The Secretary of State ghall
make payments of fees and expenses of the appoint-
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ed eounsel, in' amounts approved by the verify
officer, which ghall not exeeed the amounme?aﬁnf
rized under section 80064 of this title for represer,.
tation in a misdemeancr case. Payment in excesy of
the maximam amount anthorized may be made for
extended or complex representation whenevar the
verifying officer certifies that the amount of th,
excess payment is necessary to provide fair Compen.
sation, and the payment Is approved by the chief
. judge of the United States court of appeals for the

appropriate circuit. Counsel from other agencies i,

any branch of the Government may be appointed

Provided, That in such eases the Secretary of State

ghall pay counsel directly, or reimburse the employ-

ing agency for fravel and transportation expenges,

Notwithstanding section 8324(a} and (b) of title a1,

the Secretary may make advance payments of tray.

el and ion expenses to counsel appointed
under thia sitbsection.

(b) Guardians ad Ytera appointed by the verifying
officer under section 4100 of this title to represent
offenders who are financially unable to provide for
compengation and travel expenses of the guardian ad
litem shall be compensated and reimbursed under
subsection (a)(1) of this section. .

{c) The offender shall have the right to adviee of
counsel in proceedings before the United States Pa-
role Commission under section 4108A of this title and
in an appeal from a determination of such Commission
under such section. If the offender is financially
unable to obtain counsel, counsel for such proceadings
and appeal ghall be appointed under section 3006A of
this title, .
(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 91 Stat, 1218, and
amended Pub.L. 97-268, § 8(e) (2), Sept. 13, 1982, 96 Stat.
1064; Pub.l. 100-690, Title VII, § T104(d), Nov. 18, 1588,
102 Stat. 4416; Pob.L. 101647, Title XXXV, § 9698, Nov. 29,
1990, 104 Stat, 4931.)

§ 4110. Transfer of juveniles

An offender transferred to the United .States be-
-cause of an act which wonld have been an act of
juvenila delinquency had it been committed in the
United States or any State thereof shall be subjeet to
the provisions of chapter 403.of this title except as
otherwise provided in the relevant treaty or in-an
agreement pursuant {0 soch treaty between the Attor-
ney General and the anthority of the foreipn country.
(Added PobT. 95-144, § 1, Oct, 28, 1977, 91 Stat. 1218.)

§ 4111, Prosecution barred by foreign comvic-
tion ; '

An offender transferred to the United States shall

not be detained, prosecuted, tried, or sentenced by the

United States, or amy State thereof for any offense the

- prosecntitn of which would have been barred if the

sentence ipon which the transfer was based had been

Complete Annatation Materisla, see Tile 18, U.S.CA.
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by a court of the jurisdletion seeking to prosecute the
ransferted offender, or if prosecution wonld have
been barred by the laws of the jurisdietion seeking to
ecute the transferred offender if the sentence on
which the transfer was bhased had been issued by 2
court of the United States or by & court of another
State. : :
(Added Pub.L. 85-144, § 1, Oct. 28, 1977, 91 Stat. 1218)

§ 4112, Loss of rights, disqualifiestion
An offender transferred to the United States to

* . perve a sentence imposed by a forelgn eourt shall not
incur any Mas of civil, pdlitical, or civie rights nor -

incur any disqualifieation other than those which un-
der the laws of the United Statea or of the Stats in
which the issue arises would resnlt from the fact of
the conviction in the foreign country.

{Added Pub.L. 85-144, § 1, Oct 28, 1977, 1 Stat. 1218)

§ 4113. Status of alien offender ransferred to
. a forelgn conntry

(a) An salien who iz departable from the United ~
States but who haa bean granted voluntary departure .

pursuant fo section 240B of the Immigration and
Nationslity Act and who in tranaferred to a foreign
country pursuant to this chapteir shall be deemed for
all purposes to have vohuntarily departed from this
country,

(b) An alien who is the subject of an order of
removal from the United States pursmant to ssction
240 of the Immigration and- Nationality Act who s
transferred to a £ comntry porsuant to this
chapter ghall be deamed for all purposes to have been
removed from this country.. '

(c} An alien who is the subject of an arder of
removal from the United States pursuant to eection
240 of the Immigration and Nationality Act, who is
transferred to & foreign country pursuant to this

chapter shall be deenied for all parposes to have been -

excluded from admission and remaoved from the Unit-
ed Statés, | R o
(Added PubX., §5-144, & 1, Oct. 28, 1977, 91 Stat 1219, and
amended Pub.L. 104208, Div. C, Title I, § 808(34)(W,
EX1KQ), 2D, (EENB), GHAYGY), Sept. 80, 1996, 110 Stat.
2009618, 3005-620, 3009-622, 3009-623,) )

- HISTORICAL AND STATUTORY NOTES
References in Text

" The Iromigration and Nationality Act, referred to in text,
Is Act Jume 27, 1952, ¢. 477, 66 Stat. 163, 18 emended, which
18 elansified prinelpally to chapter 12 (saction 1101 et seq.) of
Title 8, Alieng and Nationality, Sections 240 and 240B of
guch Act are classified to sectons 12292 and 1229¢, respec-
tively, of Titla 8. For complete classification of this Act to
the Code, see Short Title note set out under section 1101 of
Title 8 and Tahles.
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Effective and Applicability Provislons

1936 Acts, Amendment by section S03(d)AXT), (e)(1XQ),
(2Y(), and (gXB)iv) of Div. C. of PubL. 104-208, effective,
with certaln excéptiona and subjeet to certain transitional
roles, on the first day of the first month beginning more than

180 days after Sept. 30, 1996, see secton 309 of Publ. - °

104208, zet oitt 88 2 nota under seetion 1101 of Title, Aliens
and Nationality. :
Severability of Provisions -

X any provisim of Division C of PobJ. 104-208 or the
applieation of ench provision to any person or civenmstances
is keld to be unconstiutional, the remainder of Division C of
Pob.L. 104-208 and the application of the provisions of
Divizlon C of Pub.L. 104-208 to eny person or circumstance
not to ba affected thereby, see section 1(e) of Pob.1., 104-208,
set ont 58 4 note umder section 1101 of Title 8, Allens and
Nationality, .

'§ 4114. Return of transferred offenders

(a) Upon a final decision by the courts of the
United States that the transfer of the offender to the
United States was not in accordance with the treaty or
the laws of the United States and ordering the offend-
er released fraom serving tha sentence in the United
Stutes the offender may be retmrned to the country
from which he was transferred to complete the sen-
tence if the conntry In which the sentenca was im-
posed requests hir return. The Attorney General
shall notify the appropriate anthority of the conntry
whick imposed the sentence, within ten days, of a final
decision of a court of the United States «
offender released, The notification shall specify the
time within which the sentencing country must re-
quest the return of the offender which shall be no
longer than thirty days. -

(b) Upon reeeiving 2 request from’ the sentencing
coumtry that the offender ordered relessed he re-
tmmed for the completion of his sentence, the Attor-
ney General may file a complaint for the return of the
offender with any justice or judge of the United States
or-auy anthorized magistrate within whose jurisdiction
the offender is found. The complaint shall be upon-

oath and supparted by affidavits establishing that the

offender was convicted and sentenced by the courts of
the country to which his return is ; tha
affender was transferred to the United States for the
execution of his sentence; the pffender was ordered

released by a court of the United States before he hed .

completed his sentence because the transfer of the
offender was not in secordance with the treaty or the
laws. of the United States; and that the sentancing
country has requested that he be returned for the
completion of the sentence. ‘There shall be attached
to the complaint a copy of the sentence of the sentene-
ing court and of the "decsion. of the ecourt which

_ordered the offender released.

A summons or a warrant shall be {ssued by the
justice, judge or magistrate ordering the offender to

Complete Annotation Materiate, sse Titls 18, U.S.C.A._ -
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appear or to be brought before the iasuing suthority. -

If the justice, judge, or finds that the
person before him is the offender described.!n the

complaint and that the facts allaged in the complaint -

are true, he shall issue a warrant for commitment of
the offander to the custody of the Attorney General
untll aurrender shall be made. The findings and a
copy of all the testimony taken before him ang of all
documentsa introduced before him shall be transmitted
to the Secretary of Stata, that a Retirn Warrant may
issne upon the requisition of the proper authorities of
the sentencing country, for the sarrender of offender.

(¢) A complaint referred to in subsection (b) must
be filed within sixty days from the date on which the
g;-:ilsinn ardering the relesse of the offender becomes

(d) An offender returned under this section shall be
subject to the juriadiction of the country to which he is
returned for all purposes.

- {e) The return of an offender shall be ¢onditioned
upon the offender belng given credit toward servies of
the sentence for the time spent in the custody of or
under the supervision of the United States.

(D Sections 8186, 8188 throngh 3191, and 8195 of

this title ehall be applicable to the return of an-
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offender under this section. H'oweve:r, an offender
returned under this section shall not be detmed o
have been extradited for any purpose.

() An offender whose return is sought pursuant to
this ection may be admitted to bail or be released on
his own recognizance at any stage of the proceedings,
(Added Pub.L. 95-144, § 1, Oct. 28, 1977, 91 Stut. 1219) ’

§ 4115. Execution of sentences imposing an
obligation to make restitation -or
reparations .

Ifinasentencgissuedmapenalpmcgedingﬁfa

transferring conntry an offender transferred to the -

United States has been ordered to pay a sum of
money to the vietim of the offense for damage eansad
by the offense, that penslty or award of damages may
be enforced as though it were a civil judgment, ren-
dered by a United States district court. Proceedings
to collect the moneys ordered to be paid may be
instituted by the Attorney General in' any United
States district cowrt. Moneys recovered puranant to
sach g8 shall be tranamitted through diplo-
matic channels to the treaty authority of the transfer-
xing country for distribution to the vietim.

(Added Pub.L. 85-144, § 1, Oct 28, 1977, 81 Stat. 1220.)
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